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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorsble Walter Murchison , '
Qounty Attorney :

Hasikell County
Haskell, Texxs

Dear 84y

s 88 hereinefter omim. X
c_!.ng.niup.gn the gtnzstig:.alat
ale OF p esl properties o
Haakell, Texas, to the West w
would in any way confliot
t) viclation of the Anti-trust laws of the

Sured a franchise fyom the Council at EBaskell
autborizing him to manufasture and distridute eleatric
current, After purohasing cexrtain generating equip-
ment and after installing a part of the distributien
“mysteq, dut bafore operating the plant commercially,
ené before installing the switehboard whioch wounld be
essantial to the cozmeroiecl operation of said plant,
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he decided alfter further investigation that the
vonture would Kot be srofitadle and eencluded to
attempt t0 £ind a purchaser for his equipment,
The ¥est Texas Utilities C¢ 1y wes :{pmohcd
for the purpose of selling €5 1t the plant and
diatridution systen, and gubsequently an agreement
wag reached betwesn Mr, Leon and West Texas Utili-
ties with reference to the price to de
paid for the equipment and distridution system,.

"It i{s my further anderstanding that the equip-
nent &3 to be purchased not am sn operating unit,
but in inte gﬂ o It 48 my further understand-
ing that the West Texas Utilities Company have a
need for this equipment and expest to install it In
another oity in Texas, It is 2180 my understanding
that the sale prioce 4oes not represent sny profit
whatsoever to ifr. Leon. : '

- *Under these facts, it besomes pertinent to
inquire as to whether such & hage would be in
contrevantion of R, C. §, of Texns 1088, Avticles
7428, V427, 7428 and 7428-A, gommonly designated as
Anti- it Statutes of the State. It also hegomes
pertinent to i:&uro uy to whether R, O, S, of
Texas 1925, Artiocle 18628 is appliocadble to such sale.”

: Under the faots as set vut in your letter guoted
above we 40 not bellasve it would vioslate the anti-trust lawvs
of Texas for lr. Leon to sell his genarating equipment and
distridution system to the West Texas Utilities Company; it
being asgmmed that Xr. Leon would not operate his plant in
Haskell, even though suoh smale were not made. Under guch air-
oumstances, a gale of the physical properties by ifr. Leon:
would not lessen competition in the sale of elestrie power

in the ¢ity of Haskell, for the reason that he would in no

- avent begons a competitor in such business, The legle of

suoh construction is well fllustrated by the onse of Patton

v, Amgriscen Home Lifs Insuranse Co,, 253 8, ¥. 203 + Worth
Cive Appe, writ refused, wherein it was gontended that sale

of assets of one insursnoe sompany to another violated the
anti-trust and anti-monopoly statutes (now articles 7426

and 7427, Re G. Se 1980), After referring toc these statutes,
the court gaiads ' _
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*If plaintiff below had determined to dis-
solve, it certainly had the right to do so under
the law, and the sale, utder the circumstances, of

-+ 1ts properties ocould hot tend to prevent or lessan
ocompetition.” '

. . o the sama effeot is the decision of the Texas
Supreme Court in Gates v. Hooper, 90 Tex, 843, 39 S, W, 1079
{quoted with approval in Bomar v. Smith, 195 8. ¥W. 984 at 979)

- wherein the eourt declareds '

"In order to constitute & trust within the
meaning of the statuts there must be a *ocomdination
of sapital, skill, or sats by two or more.' 'Com-
bination' as here used, msans union or assoccistion,
Irf there be no union or association by two or more
of thelr toapital, skill or aots' there can be no
tgombination,? henoe no 'trust! ., . .

~ "When we sonsider the purposes for whisch the
reomdination’ must be formed to come within the
statute, the essential meaning of the word *conmbin-
‘ation' and the faect that a punishment is presoribed
foxr each day that ths trust continues in existence,
we are led to the conolusion that the union or asso-
¢lation of "eagi.m. skill or aats' democunced is -
- whers the parties in the particular gase designed
the mnited ao-operation of sush agensies, which
mighti have otherwise been independent end competing,
. fox th': agcomplishment of one or more Of such pur-
pososk,. '

In Montgomery v. Oreager, 22 8, W. (24) 463, the

 gastlend Gours of Oivil Appeals, in sustaining the valldity

under the anti«trust laws of a gontrmat of dissolution of a
partnership whereby one of the partners qire'ed to purchese
for one year the gasoline for & certain £illing station from
the other partnesr, desclaredt

#It would thus appear that it is not the mere
faet of combination in its ordinary sense that is de-
nounasd by the statute, but the ters insludes design
on the part of the parties to effectuste the accom~
plishment of one or more of the prohibited purposes.”
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Under the foregoing authorities it ia our opinion
that the proposed sale Dy Mr. Leon to the West Texas Utilities
would not violate the anti-trust laws of Texas -~ thers being
no design or purpose on the part of either party to reluce or
elininate competition in the sale of eleotric power theredy.

Artiele 1268, R. G. S, 1926, reals as follows:

' indfividual, assoqlation or corporation mow
or h er organized under the laws of this State,
including any moniscipal eorporstion of this State, en~

od in manufmoturing, produsing, supplying or selling
bl 50T 10 ¥ BAGGYal OF »1510ial gad, FTHIA, OF wate
or owning or epermting any street way within any
ineorporated Yity, tomn or village within this State,
where the rates charged fox such service ars subjeet
to regulation under authority of the laws of this State,
may, by a majority vote of the qualified voters thereof
hav, been £irst obtained at an eleotion held for that
purpose, leass, sell or otherwise dispose of its en-~
tire plant or business or any part thereof, to sny other
individual, assoaistion or corporeticn which, at the
tine of said sale, lesse or other disposition of said

plant or business or sny part thereof, is doing, or has
-aathority to 40, a like business in =ald incorporated
eity, town oy age. . Nothing herein shall authorize
any corporation to engage in any kind of business not
suthorized by its sharter.,” {(Emphesis ours)

. &3

The underlined words in the above statutes alearly in-
dilcate, we belleve, that it was intended to apply only to
“going concerns™, Since Mr. Leon has never actually oommenged
thé produstion or sale of elsstrie oY, Article 1268 cannct
apply t0 & sale of sleatrie properties by him. It is our opin-
ion that a vots by the oitizens of Haskell will not be reguired
%o ssnotion guoh sale dy him. '

Yours vary truly
APPROVEDJUN 15, 1940 ATTORNBY CENERAL OF TEXAS

ﬁ"“‘"’é i) FhMSR Tl
STORNEY GENERAL OF TEXAS ~ By .

Walter R, Kooh
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